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All of the objections and rejections of paragraphs 1-6 of the first office action on 
the merits have been substantially mooted by applicant's amendments and arguments 
as evidenced by the specification filed 8/13/2004. 

Applicant's arguments regarding the 103 rejection of the dependent claims 
without rejecting claim 20 is persuasive. The rejection of claims 21-57 and 60-81 as 
being unpatentable over Diaz '426 in view of Abe '318 has been vacated. 

New Grounds Of Rejection 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 25-33 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. These claims are dependent on a canceled claim. 
Since the limitation of canceled claim 24 has been incorporated into claim 20, the 
examiner will include them in the rejections where appropriate as if they were 
dependent on claim 20. 

Claims 20-43 are rejected under 35 U.S.C. 1 12, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. The definition of the organic solvent in claim 20 is 
vague and indefinite as it fails to define the metes and bounds of said solvent. 
Applicant has not defined the characteristics needed for the solvent; additionally, a 
compound is indefinite for being defined in terms of physical properties alone. The 
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examiner suggests a Markush group of solvents. An explanation is needed as to how 
the complex will be formed between the dye and the metal ion in the hair dye if the 
solvent does not allow the complex to be formed. These claims are so unclear that they 
can not be further examined on their merits. 

Claims 43 and 60 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. Claims 43 and 60 are further indefinite for claiming a 
hair dye fixative according to claim 35 or claim 50 when claims 35 and 60 do not claim a 
hair dye fixative. Claims 35 and 60 each claim a hair dye. 

Claims 2,3,6,10,1 1,14,18,19,21-23,36-38,45-48,51-53,57-60,63-65,68-72 do not 
for limit the parent claims. The claims from which these claims depend do not provide 
antecedent basis for the above claims. For example, claim 1 does not provide basis for 
the addition of an acid or a silicone. Applicant is requested to amend said claims by the 
insertion of "further" or "additionally" before "comprises" in the above claims. Since 
applicant's meaning is clear, there is no rejection or objection applied to the claims 
regarding this matter. 

In Claim 73 the incorrect spelling of "dying" on line two should be replaced with 
"dyeing." 
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Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

( (b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1 ,2,5,12, 44,61,62,73 and 75 are rejected under 35 U.S.C. 102(b) as 
being anticipated by Van Riper et al., US 2,338,745 . 

Van Riper et al. disclose compositions comprising a hair dye fixative comprising 
a multivalent ion capable of forming a complex with an acid dye as claimed in claim 1 . 
He further teaches that said composition can contain an acid. In their preferred 
embodiment in both patents, ferrous sulfate is used as the hair dye fixative comprising 
a multivalent ion capable of complex formation with an acid dye. See example 1 on 
page 1 lines 1 1 et seq of 745. One half percent solution of ferrous sulfate was applied 
as a premordant to hair, which was then dyed in a solution comprising an acid dye and 
acetic acid, an organic acid. This example clearly anticipates claims 1 ,2,5, 44 and 73. 

Patentee clearly states that premordanting may be done with aluminum salts 
which may be used in an amount of from about 0.25% to about 5%. See page 3 lines 
29-43 of 745. This disclosure anticipates claims 12,61,62 and 75. 

Claims 1,2,5,12, 44,61,62,76 and 78 are rejected under 35 U.S.C. 102(b) as 
being anticipated by Van Riper et al., US 2,338,746. Regarding claims 1 ,2,5,12, 44,61 



Application/Control Number: 09/819,605 Page 5 

Art Unit: 1751 

and 62, applicant's disclosure is essentially the same as van Riper et al.745 as applied 
to the claims above. See example 1 page 1 lines 38 et seq. and page 3 lines 42-56. 
Regarding claims 76 and 78, in example 2 patentee teaches the process of claim 76 
wherein brown hair is dyed by applying simultaneously a composition containing 1% 
ferrous sulfate and 2% of the dye mixture. Since he states at page 3 lines 32-56 that 
aluminum is equivalent to iron in this process, both claims are anticipated. 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 79 and 81 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Van Riper, US 2,338,746. Van Riper is relied upon as in the above rejection as 
teaching a process for coloring hair using a solution comprising a multivalent metal ion, 
including aluminum ions, which may applied to the hair before or sequentially with a 
solution of an acid dye. Van Riper does not specifically teach that the mordant 
(multivalent metal complexing agent) may be applied after the dye. However, he makes 
this statement at page 4 lines 27 et seq, "The results produced by the process of the 
invention appear to indicate an unexpected affinity of the hair for the heavy metal salts 
of the synthetic organic dyestuff. This peculiar affinity of the hair for the heavy metal 
salts appears to exist independently of whether the salt is formed prior to its application 
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to the hair as in example 2 or whether it is formed in the hair..." It would have been 
obvious to one having skill in the art at the time the invention was made that this 
statement by Van Riper et al. teaches that the dye-complexing agent composition will 
be stable when it is made on made on the hair, regardless of whether the complexing 
agent or the dye is applied first. 

Claims 3-4, 6-11, 13-19, 46-48, 50, 52- 60, 64-72 are rejected under 35 U.S.C. 
103(a) as being unpatentable over Van Riper et al., US 2,338,745 in view of Diaz et al., 
US 6,309,426. Van Riper is relied upon as teaching a process for dyeing hair 
comprising applying a heavy metal salt solution to the hair and them applying an 
aqueous solution of an acid dye and acetic acid, an organic acid. There is no mention 
of the addition of alcohols, silicone, thickeners as claimed. 

Diaz is applied as teaching that alcohols, thickeners and conditioning agents 
such as silicone are conventionally added to hair dyeing compositions. See the 
paragraph bridging columns 22 and 23 for the teaching that organic and inorganic acids 
are added to affect pH adjustment. Specifically included is the alpha hydroxyl acid lactic 
acid. See col 25 lines 51-66 for the teaching of thickeners; col 26 lines 13-15 where 
alcohols such as ethanol, isopropanol etc. are taught as additives; col 32 line 22 for the 
teaching of silicone additives; col 31 line 62 for the teaching of the addition of benzyl 
alcohol. Diaz also teaches that hair dyeing compositions may be packages in two 
compartment kits, which prevents premature mixing of ingredients which need to react 
on the hair. 
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It would have been obvious to one having skill in the art at the time the invention 
was made to add the conventional adjuvants cited above to the compositions of Van 
Riper et al. because Diaz teaches that they are conventional additives to hair dyeing 
compositions, and they would be expected to be compatible with the acid dyes and 
complexing agents of Van Riper because Diaz teaches addition of heavy metal salts 
including aluminum (see col 29 lines 4-11) as well as acid dyes (see the two acid dye 
structures in col 21 , the third and fourth dyes) to their compositions. 

Claims 45, 51 and 63 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Van Riper et al., US 2,338,745 in view of Diaz , US 6,309,426 and 
Abe et al., US 6,197,318. Van Riper in view of Diaz is relied upon as applied in the 
above rejection as teaching a process of dyeing hair with a two part composition 
comprising acid dyes and heavy metal complexing agents. They teach the addition of 
thickeners but do not teach the specific xyloglucan thickener as claimed in the above 
claims. 

Abe et al. is applied as teaching that xyloglucan is a thickener in aqueous 
systems comprising compositions which are applied to hair. Examples B9 and D7 teach 
an acid dyes and xyloglucan in 2.0 and 4.0% by weight of the total composition. 

It would have been obvious to one having skill in the art at the time the invention 
to use xyloglucan as the thickener in the composition and process of Van Riper as 
modified by Diaz because Abe teaches that it has utility as a thickener in aqueous 
systems, (col 2 lines 19-21 ). It is also compatible with acid dyes, as shown by the 
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working examples . Example D7 is a hair dye composition comprising several of the 
same components claimed in the compositions in this application: benzyl alcohol, 
isopropyl alcohol, citric acid (a hydroxyl acid) and acid dyes. Accordingly, it is not novel 
or unobvious to use a component for its known function, in this case xyloglucan is a 
known thickener, and it would be expected to form a product that was at the very least 
acceptable because it is shown to be compatible with acid dyes and other of applicant's 
claimed components. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Margaret Einsmann whose telephone number is 571- 
272-1314. The examiner can normally be reached on 7:00 AM -4:30 PM M-Th and 
alternate Fridays. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Yogendra Gupta can be reached on 571-272-1316. The fax phone number 
for the organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

Monday, March 14, 2005 Margaret Einsmann 




Application/Control Number: 09/819,605 



Page 9 



Art Unit: 1751 



Primary Examiner 
Art Unit 1751 



